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CEA S ON AND (RDER
n Decenber 10, 1981, Admnistrative Law Gficer (ALO

M chael Schmer issued the attached Decision in this proceedi ng.
Thereafter, the Uhited FarmVWrkers of Anerica, AFL-AQ and General
Qounsel each tinely filed exceptions and a supporting

brief, and Respondent filed a reply brief,

Pursuant to the provisions of Labor Code section 1146,y
the Agricultural Labor Relations Board (Board) has del egated its
authority inthis matter to a three-nenber panel.

The Board has consi dered the recor dgl and the ALO s Deci sion
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALQ as nodified herein, and

to adopt his recommended O der, wth nodifications.

yAlI section references herein refer to the Galifornia Labor Code
unl ess ot herw se i ndi cat ed.

Z/Ganeral Qounsel Exhibit 18 is mssing fromthe record. The
exhibit is not necessary to the resol ution of the issues before us.



The ALO s references to Respondent's unilateral changes in
wor ki ng conditions, by its establishnent of a notice or disciplinary
systemand a | eave of absence system are inappropriate because those
issues were fornally settled by the parties prior to the close of the
hearing. As a nmatter of public policy, a settlenent agreenent rmay not be
used by a party to prove the nerits of other allegations unless the
parties agree that it nay be used as such. Settlenent agreenents are not
evidence of a proclivity to violate the Agricultural Labor Relations Act
(Act) (see Anerican Quild of Variety Artists (Harrah's dub) (1972) 195
NLRB 416 [79 LRRM 1345]; C & T Trucking Q. (1971) 191 NLRB 11 [77 LRRM
1336]), or even of anti-union aninus (see Poray, Inc. (1963) 143 NLRB 617
[53 LRRVI 1373]).

No exceptions were taken to the ALO s concl usi on t hat
Respondent viol ated section 1153(c) and (a) of the Act by suspendi ng
enpl oyee Gscar Garcia on May 29, 1980, because of his protected concerted
activity. As there is no evidence that Garcia' s protected concerted
activity was also union activity, we affirmthe ALOs conclusion only as
to the violation of section 1153(a).

As we affirm the ALOs finding that Respondent did not
threaten enpl oyees Javier Ramrez or Jose Manuel Ponce Gonzal ez, we
hereby di smss those all egations of the conpl ai nt.

D scrimnation cases involving a defense found to be a pretext
differ fromdual notive discrimnation cases. Were an enpl oyer asserts
what appears to be a legitinmate business reason for its alleged
di scrimnatory personnel action but an examnation of the evidence

reveal s that the asserted justification is a sham
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the reason advanced is pretextual and the enpl oyer in fact has no

| egiti mate busi ness reason for its action. A dual notive case exists
where the proffered business reason exi sts along wth the unl awf ul
notive. (See Wight Line, a Dvision of Wight Line, Inc. (1980) 251
NLRB 1083 [105 LRRM 1169 .)

In dual notive cases, this Board has adopted the test in Wight
Line. (Nshi Geenhouse (Aug. 5, 1981) 7 ALRB Nb. 18.) Wight Line

reqgui res the General (ounsel to establish a prinma facie case that the
all eged di scrimnatee engaged in union activity, or protected concerted
activity, that the enpl oyer had know edge of that activity, and that the
enpl oyer took adverse action agai nst the enpl oyee because of hi s/ her
union or protected concerted activity. Ohce General (ounsel has

establ i shed a prima faci e case, the burden of production and persuasi on
shifts to the enpl oyer to denonstrate that it woul d have taken t he same
adverse action even in the absence of the protected activity. (Royal
Packing G. (Cct. 8, 1982) 8 ALRB No. 74.)

Applying the Wight Line test, as stated above, we find that
even in the absence of the enpl oyees' protected activity Respondent woul d
have suspended and | ater di scharged Jose Manuel Ponce onzal ez, and woul d
have di scharged Rafael Gonacho, Javier Ramrez, and Gscar Garci a.
Accordingly, we affirmthe ALOs conclusions as to those issues and
hereby di smss those all egati ons.

Wth regard to Respondent's al | eged unl awful refusal to rehire
Javier Ramrez and Gscar Garcia, we find that General Gounsel failed to
establish a prina facie case as to either of them To establish a prina

facie case of discrimnatory refusal to rehire,
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General ounsel nust show inter alia, that the alleged di scri mnatee
nade a proper application for enpl oynent at a tine when work was

avai l abl e and was not (re)hired because of his/her protected activity.
(Prohoroff Poultry Farns (Feb. 7, 1979) 5 ALRB No. 9; Qunarra M neyards,
Inc. (July 10, 1981) 7 ARB Nb. 17.) Here the General Counsel failed to

prove that there was work avail abl e when Javier Ramrez and Gscar Garcia
each nade their applications for rehire.

However, where an enpl oyer has a practice or policy of
recalling, or giving priority in hiring forner enpl oyees, a proper
applicationis all that is required; work need not be avail able at the
tine of the application. The discrimnation occurs if, when work becones
avai l abl e, the enployer fails or refuses to recall or rehire the forner
enpl oyee because of his/her union activity or other protected concerted
activity. (Prohoroff Poultry Farns, supra, 5 ALRB Nb. 9; Mranda
Mishroom Farm (May 1, 1980) 6 ALRB No. 22.) There is insufficient

evidence on the record to establish that Respondent had a practice or
policy of giving priority in hiring to forner workers.

VW therefore affirmthe ALO s concl usi on and hereby
di smss those al | egati ons.

CRER

By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Kyut oku
Nursery, Inc., its officers, agents, successors, and assigns, shall:

1. GCease and desi st from
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(a) Suspending or otherw se discrimnating agai nst any
agricul tural enpl oyee because he or she has engaged i n any concerted
activity protected by section 1152 of the Agricultural Labor Rel ations
Act (Act),

(b) In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative actions which are
deened necessary to effectuate the policies of the Act:

(a) Mdke Gscar Garcia whole for all |osses of pay and
ot her economc |osses he has suffered as a result of his unl awf ul
suspensi on on or about My 29, 1980, such anounts to be conputed in
accordance with established Board precedents, plus interest thereon,
conput ed i n accordance wth our Decision and Oder in Lu-Bte Farns,
Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(b) Preserve and, upon request, nake available to
this Board or its agents, for examnation, photocopyi ng, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the amount of
backpay and interest due under the terns of this Qder.

(c) Sgnthe Notice of Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all
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appropriate languages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tine
during the period fromNMy 29, 1980, to June 29, 1980.

(e) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 30 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any Notice which has been
altered, defaced, covered or renoved.

(f) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to all of its agricultural enpl oyees on conpany
tine and property at tine(s) and pl ace(s) to be determned by the
Regional Drector. Followng the reading, the Board agent shall be gi ven
the opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees may have concerni ng the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be pai d by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng
and during the question-and-answer period,

(g0 Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to
TITETTEITEIT ]

LITETTETTETTET]
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report periodically thereafter, at the Regional Drector's reguest,
until full conpliance is achieved.

Dat ed: Decenber 24, 1982

HERBERT A PERRY, Acting Chai rnan

ALFRED H SONG  Menber

JEROME P. WALD E  Menber

8 ALRB Nb. 98 7.



NOT CE TO AR QLTURAL EMPLOYEES

After investigatin char%es that were filed in the Salinas Regional Ofice,
the General (ounsel of the Agricultural Labor Relations Board (Board) issued
a conpl aint which alleged that we, Kyutoku Nursery, Inc., had violated the
law After a heari n? at whi ch each side had an opportunity to present

evi dence, the Board found that we did violated the | aw by suspending

enpl oyee Gscar Garci a because he engaged in protected concerted activity.
The Board has told us to post and publish this Notice. Ve wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
Iawht hat gives you and all other farmworkers in Galifornia these
rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide whether you want a
uni on to represent you; _

4. To bargain wth your enployer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT suspend or otherw se discrimnate agai nst any agricul tural
enpl oyee because he or she has exerci sed any of the above rights.

VEE WLL rei nburse Gscar Garcia for all |osses of pay and ot her economc
| osses he suffered as a result of his unl awful suspension on My 29,
1980, plus interest.

Dat ed: KYUTCGKU NURSERY, | NC

By:

Representati ve Title
| f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. (ne office is located at 112 Boronda Roach, Salinas, California,
93907. The tel ephone nunber is (408) 443-3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

Kyut oku Nursery, Inc. 8 ALRB Nb. 98 Case NDbs.
(URWY 80-CE74-SAL,. et al.
ALODEQ S ON

Agricul tural enpl oyees of Respondent engaged in work stoppages on three
occasi ons: (1) Septenber 1979; (2) Ju!?/ 16, 1980; and (3) January 1981.
Al egations concerning Respondent's unilateral changes in working
conditions by instituting a systemof disciplinary notices and a | eave of
absence systemwere fornally settled prior to the close of the hearing.

The ALO concl uded that Respondent viol ated section 1153 (.c) and (a) of
the Agricultural Labor Relations Act by suspendi ng enpl oyee Gscar Garci a
on May 29, 1980, because of his protected concerted activity. The ALO
dismssed the remai ning al |l egations.

The ALO found that Respondent: (1) |awfully suspended Jose NManuel Ponce
Gnzalez and later lawfully di scharged hi m 2? lawful | y term nated

Raf ael Camacho and Gscar Garcia; and (3) lawully refused to rehire
Javier Ramrez and Gscar Garcia. A though the General (ounsel nade a
prinma facie case for each of the aforenentioned personnel actions,
Respondent produced sufficient evidence to showthat each adverse action
was taken for a legitinate business reason and General (ounsel failed to
show that Respondent's proffered business justification was pretextual .

BOARD DEAQ S ON

The Board affirned the ALOs conclusion that Gscar Garcia had been
suspended unl awful |y but found the suspension to be only a violation of
1153(a) but not of 1153(c) because there was no evidence that the
suspensi on was i nposed because of any union activity. The Board affirned
the ALOs concl usions that the suspension and termnati on of Jose Manuel
Ponce Gonzal ez, and the termnation of Rafael Camacho and Gscar Garcia
were |awful and that Respondent woul d have taken the sane adverse acti ons
even in the absence of union or protected concerted activity. The Board
found that the General Counsel failed to nake a prina faci e case
regarding the refusal to rehire Gscar Garcia and Javier Ramrez. The
General Qounsel failed to prove that work was avail abl e when Garcia and
Ramrez each nade a proper application for work, or that Respondent had a
past practice or policy of rehiring or giving priority in hiring to
forner workers.

* * *

This Case Sunmary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB

* * *



STATE CF CALI FCRN A
BEFCRE THE AGR ALLTURAL LAB(RFELATIO\SBOQRDy

* * % % % % * % *x % % * % *x * % * * *x

In the Matter of: *
KYUTCKU NURSERY, | NC, Case Nos. 80-C& 74- SAL
x 80- & 185- SAL
Respondent , 80- (& 186- SAL
i} 81- & 20- SAL
and 81- (& 53- SAL
81- CE-93- SAL
WN TED FARM WRKERS CF *
AMER CA AFL-A O
(har gi ng
Party.

* * % % % % * % *x % % * % *x * % *x * *

Arocol es Aguil ar, Esq.
of Salinas, Gilifornia
For the General ounsel

Frederi ck A Mrgan, Esq.
Bronson, Bronson & MK nnon
of San Francisco, Galifornia
For the Respondent

DEQ S ON

STATEMENT F THE CASE

MOHAEL K SOHMER Admnistrative Law Gficer: This case was heard before ne
in Salinas, Galifornia, en Hay 27, 23 and July 27, 28, 29 and August 24 and
25, 1981. A conplaint issued on Decenber 15, 1980 i n Case Nunbers 80- CE 74-
SAL, 30-CE83-SAL, 80-CE185-SAL, 80-CE186-SAL, 80-CE257- SAL, and SO &
310- SAL. That conplaint alleged that Kyutoku Nursery, Inc. (herein called
"Respondent ™) viol ated sections 1153(a) and(c) of the Agricultural Labor

Rel ations Act (herein cal led the "Act"). The charges and conpl ai nt were each
duly served upon Respondent. Oh May 11, 1931, the Regional Drector issued an
order consolidating cases, and a notice of hearing and conplaint in Case
Nunber s

yl—brei n caled the Board.



A pre-hearing conference was held on My 27, 1981. The
case proceeded to hearing on My 27, 1981. Onh May 28, 1981, the hearing
was continued because of translation problens and in furtherance of
settlenent negotiations between the parties. O 3 1; July 16, 1981 an order
consol i dating cases, notice of hearing and conplaint issued in Case No. 81-
CE-93-SAL, alleging that Respondent violated section 1153(a) and (c) of the
Act. The charges and conpl aint were each duly served upon Respondent .

_ The case agai n proceeded to hearing on July 27, 1981.

The parties at that tine, agreed to settle part of the case and presented a
partial settlenment agreenent which | approved on July 29, 1981, and which
was formal |y approved by the Board on Cctober 13, 1981. This agreenent
di sposed of Case Nunbers SO (E83-SAL, 80-CE257- SAL, 80- (& 258- SAL and 80-
(E310-SAL. In particular, the settlenent di sposed of paragraph sections
12(a), 12(%, 12(g), 12(h), 12(i), 12(j), and 12(k) of the first conplaint,
ﬁ,gt eclllDe(iS&er 15, 1980 and paragraph 7(c) of the second conpl ai nt, dated

y 11, -

The renai ni ng charges proceeded to hearing. On July 27, 1981,
General ounsel noved to di smss paragraph section 12(b) of the first
conpl ai nt dated Decenber 15, 1980, due to insufficiency of the evidence. |
ranted that notion, wthout objection and wth prejudice. The hearing was in
session daily until July 29, 1981, at which tine, again, due to translation
probl ens, the hearing was continued. The hearing resuned on August 24, and
25, 1981 to its conpl etion.

Al parties were given a full opportunity to participate
inthe hearing. The UWFWappeared infornally at the pre-hearing
conference, but chose not to intervene in the proceeding. The General
Gounsel and Respondent filed post-hearing briefs and proposed findi ngs of
fact and conclusions of |aw pursuant to section 20278 of the Board's
Regul at i ons.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses and after consideration of the briefs filed by
the parties, | nmake the fol |l ow ng:

FI NDNGS GF FACT

JUR SO CI1 QN

The essential jurisdictional facts are undi sputed. Respondent has
admtted that it is an agricultural enployer wthin the neaning of section
1140.4(c) of the Act and that the UFWis a | abor organi zation wthin the
neani ng of section 1140.4(f) of the Act, and | so find, The parties
stipulated that the discrimnatees are enpl oyees wthin the neani ng of
section 1140.4(b) of the Act, and | so find. so
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I
THE ALLEGED UNFAI R LABCR PRACTI CGES

Respondent is all eged to have viol ated sections 1153(a)
and 1153(c) of the Act by discharging enpl oyees Gscar Garci a,
Raf ael Camacho and Jose Manuel Ponce Gonzal ez (hereafter "Ponce")
and by refusing to rehire Javier Ramrez because of their participation
in protected union and concerted activities and their UFW
support. Respondent is also alleged to have threatened Javi er
Ramrez wth refusal to rehire if he went to Mexico because of his
support for the UAW in violation of section 1153(a) of the Act.
Respondent is further alleged to have threatened Ponce with retaliaton if
he associated wth U”Wsupporters and wth discrimnatorily
suspendi ng Ponce, prior to his termnation because of his participation
in protected union and concerted activities and for his UFW
support, in violation of section 1153(a) and 1153(c) of the Act.
Respondent deni es any violation of the Act.

THE FACTS
1. Respondent's Qperation

_ Respondent grows and packs fresh flowers (carnations) in the
Salinas Valley on a seven acre farmw th approxi natel y 260, 000 square
feet of greenhouse. Respondent has been in business fourteen or fifteen
years, under the sol e ownership of John Kyutoku (herein al so called
"John" or "M. Kyutoku") and his wfe, Jennie Kyutoku (herein also called
"Jennie" or "Ms. Kyutoku"). The Kyutoku' s enpl oy approxi nat el%/ fourteen
enpl oyees outside of ; the famly but have no secretarial or office help.
Uhtil the last, two years, the Kyutokus enpl oyed no other supervisory
help wth ; M. and Ms. Kyutoku al one being in charge. In early 1981,
an enpl oyee, Raynond DO az, was pronoted to forenan and Jose (nzal ez was
hired as a supervisor. John Kyutoku, Jennie Kyutoku and Raynond O az are
admtted as supervisors wthin the neani ng of section 1140. 4(j) of the
Act. Japanese is the native tongue of John and Jennie Kyutoku, although
they speak sone limted English and a |esser amount of Spanish. The
Kyutokus live on their farm nﬁ ; operation, wth their residence being
approxi mately ten feet fromthe cl osest greenhouse.

2. Previous Board Case

_ | have been asked to, and do, take official notice of two
previ ous Board cases invol ving Respondent. Those cases are Kyut oku
Nursery, Inc., (May. 30, 1960) 6 ALRB No. 32 (4 ALRB No. 55); and Kyutoku
Nursery, Ire., 3 ALRB Nb. 30, The history proceedi ng that decision is set
forth in that decision.

_ The first case involves a representation el ection case
followng an el ection in 1975, which was won by the UFW

-3-



o The Respondent sought judicial reviewof the 1977 certi -
fication. The Board found the Respondent did not have reasonabl e good
faith belief to challenge the el ection and i nposed a nake-whol e renedy
whi ch was upheld by the Dstrict Gourt of Appeal. The Suprene Gourt of
Galifornia denied a hearing in March, 1981. The parties stipul ated that
thereafter, the Respondent agreed to bargain.

Cont enpor aneously wth the 1975 el ection, there had been a
wor k stoppage where all the Kyut oku workers were repl aced after they
refused to accept offers of re-enpl oynent. The Board uphel d t he o
| awf ul ness of the pernanent repl acenent of those enpl oyees. That decision
is the second case of which | have been requested to take judicial
notice. Both cases wll be discussed briefly bel ow

3. Whion and Goncerned Activities

In Septenber, 1979, there were union activities and concerted
activities, at Kyutoku Nursery, Inc. in which all four alleged discrimnatees
participated, wth the extent of participation bei ng sonewhat in dispute.

Gscar Garcia, Quadal upe Val enzuel a and anot her enpl oyee,
went to the UFWoffices and engaged in handbilling at Respondent and three
other nurseries in Septenber, 19/9. John Kyutoku admtted that he had seen
Gscar Garcia pass out handbills on his property.

A notice of access was also filed, even though the uni on
was already certified, and that notice was delivered by Gscar to John Kyut oku.
Gscar Garcia further testified that he asked John Kyutoku for permssion to
| eave the nursery for lunch and John told Garcia and Val enzuel a they coul dn't
| eave because they weren't going to lunch, but to other nurseries. Grcia
testified that he told John they were going to other nurseries to talk to the
peopl e.

o | find that John Kyutoku had know edge of Garcia s union
activities, at least to the extent of the handbilling to the enpl oyees and
delivering the union letter (i.e., notice of access).

~ Rafael Camacho testified that he participated in the Septenber,
1979 activities by going to union neetings and distributing leaflets at the
conpianyfi n the presence of John Kyutoku. ' Kyutoku deni ed seei ng Canacho pass
out |eaflets.

Javier Ramrez testified about a neeting wth | abor consultant Joe
Sanchez, and ot her enpl oyees where the enpl oyees were asked for their hel p so
the union would not cone in, and that they replied they were not in agreenent
because they were united wth their fell ow enpl oyees. Ramrez testified that
he attended union neetings but there was no evi dence that Respondent had any
know edge of union neetings or who attended t hem



Ponce testified that he had been tol d by John Kyut oku that the
union wasn't good, and that he shouldn't stick around wth the Chavi st as,
but that neverthel ess he did hang out wth the Chavistas. There was no
ot her evi dence respecting union activities by Ponce.

The al | eged di scrimnatees al so participated to sone extent in
concerted activities in the formof work stoppages. These stoppages
occurred in Septenber, 1979, July 16, 1980, and January, 1981. Practically
all of the enpl oyees participated i n stoppages requesting an increase in
wages. The stoppages were for a matter of hours except for the one of
Jul'y 16th, which |asted a day and half. The union did not participate in
the stoppages. Kyutoku deni ed access to the union representative during
one.

~ Garcia testified that he organi zed the Septenber, 1979 stoppage,
along w th Canacho, Quadal upe Val enzuel a, and Isidro, arcia. Al of the
twel ve or thirteen workers then present participated. Garcia testified
that he organi zed the work stoppage of; July, 1980, along w th Canacho,
Garcia and Hiseo Meza.

Canacho testified that he organi zed the work stoppage of L979
al ong V\ithz/t he others, and that he spoke to John Kyutoku during the
stoppage. = John Kyutoku admtted that Canmacho nay have tal ked nore than
other people at that stoppage. Camacho testified that he; organized,
along wth Gscar Garcia, Isidro Garcia, and Hiseo Meza, the July, 1980
stoppage, and that he tal ked to Jenni e Kyutoku about the wage increase at
that tine.

Ramrez testified that he participated in the July, 1980 stoppage,
anijk_t hat he al so signed a petition protesting the conpany rul e agai nst
tal ki ng.

~ Ponce participated in the July, 1980 stoppage whi ch occurred
alnost immedi ately after he was enpl oyed. He returned and; started to
work on the second day before the other workers returned He testified
that he organi zed the January, 1981 work stoppage, together wth Mza,
Isidro Garcia and Sabvas Barrientos, and that he spoke at the stoppage.

~ There was no testinony as to what activities constituted:
organi zi ng" the stoppages, or that the Kyutokus had any know edge as to
the identity of the organi zers. John Kyutoku testified that did not know
who the | eaders of the stoppages were, except to the extent of who
tal ked: He considered the first stoppage to be | ed by Qiadal upe
Val enzuel a and the other two by Isidro Garcia and Hiseo Mza,

4 John Kyutoku testified that he hired | abor consultant Joe Sanchez to
hel p hi mcommuni cate better wth his enpl oyees.
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Fromthe above, | conclude and find that John Kyut oku had
know edge that all four discrimnatees were sonewhat active in the work
st oEpages. | also find that John Kyutoku had know edge that Canacho
spoke at one neeting perhaps nore than ot her enpl oyees. However, the
testinmony of the General (ounsel's w tnesses, as well as the Kyutokus,
was that substantially all enpl oyees participated and that Guadal upe
Val enzuel a, Isidro Garcia, BHiseo Meza and others of the non-

di scrimnatees spoke and al so participated i n organi zi ng the canpai gns.
Gonsequently, | cannot concl ude that John or Jenni e Kyut oku had know edge
that any of the alleged discrimnatees were acting as special |eaders or
spokesnen for the other workers in any significant way.

Fromthe standpoi nt of the Kyutokus, and fromtheir testinony,
wor ki ng condi tions becane very unsatisfactory fromthe tine j of the
first work stoppage. They testified that they were no |ongel able to
communi cate effectively wth the workers, and that the?; hired bilingual
supervi sors for assistance. Ranon D az proved not to be an experience
supervi sor and thereafter Jose Gonzal ez, who had a nunber of years of
previ ous experience in carnations, was hired on February 9, 1981.

In addition to hiring bilingual supervisors, the Kyutokus al so
made greater use of bilingual |abor consultants during this tine. They
had previously used | abor consultants follow ng the el ection. Labor
consul tant, Joe Sanchez testified that he was on the Kyutoku property
naybe ten or twelve tines in 1980 and 1981. Sanchez testified that he
tal ked about the fact that the union had won the el ection, that the
election was being litigated, and further tal ked about problens such as
absenteeism and calling in when not able to cone to work. There al so was
evi dence fromsone of the workers of private conversations wth Sanchez
in which he attenpted to discredit the union. M. Kyutoku testified
particularly that it was necessary to hire the | abor consul tants because
of his inability to cormunicate wth the workers. No violation of the Act
was charged or pl eaded I’eSﬁeCtl ng the Sanchez conversations, but the
General Gounsel contends that they constitute sone evidence of ani nus.
This contention w il be discussed bel omw Next, the evidence as to the
four discrimnatees wll be eval uat ed.

4. Rafael Canacho

Camacho was hired in July 1979, and termnated on August 9,
1980. John Kyutoku testified he was termnated because he recel ved three
warni ngs for unexcused absences and because he refused to cone in on
Saturday after being told on the tel ephone that day that if he did not
cone in he woul d I ose his job. Camacho was a satisfactory enpl oyee and
in fact was of special value to Respondent because he acted as a | ead
person preparing the next job for other workers.

Carmacho testified that before 1979 he had been told to call
in when late or absent, but it did not nake any difference whet her he
did or not. He said that John Kvutoku tal ked to himon giving himhis
first witten warning, or ticket, and said that



he had been gi ven | ots of chances and things were going to be different
tn_owk tIf he didn't work, and didn't advi se the conpany, he woul d get a
i cket .

The | abor consul tant, Joe Sanchez, testified that there was an
at t endance ﬁr oblem Sanchez told the workers that they had to attend
}/\olrlk when they were supposed to attend, Sanchez went on to say as

ol | ons:

V¢l |, as far as attendance was concerned, |

bel i eve there was a problem Sone of the

enpl oyees thought that Saturday was a free
Saturday, and if they wanted to cone to work
they coul d cone to work, which was, | believe
a mstaken belief. And | explained to them
that as long as they were working for the
conpany, they had to work for the conpany
whenever the conpany needed themand not j ust
whenever they chose to cone to work. They had
their regul ar schedules. |f for any reason
they had to mss work, they were supposed to
noti fy the conpany ahead of tine, or nake
sone kind of infornmation known to the company
that they would not be able to show up for work.

The General (Gounsel called Hiseo Meza in rebuttal who testified
Sanchez did not tal k about tickets. However, Meza did not deny he tal ked
about attendance,

_ John Kyutoku testified that Canmacho was one of the wor st

in attendance and in tardiness. John Kyutoku stated that he finally gave a
witten warning to Canacho because he had spoken to hi mnany, nany tines but
Canacho had not corrected his absences and tardi ness John Kyutoku used a
witten formthat he got fromthe Galifornia Horal Council. Wen he gave the
first warning to Canacho he had a conversation wth hi mand Canacho under st ood
that when he was net comng in he had to tel ephone.

Canacho recei ved four witten warni ngs one of whi ch was excused.
John Kyutoku testified he al so gave another ticket which he excused. John
Kyutoku further testified that he excused several absences by Camacho in 1980
wthout giving tickets, wth respect to absences for car repairs, t.v. repairs
and simular things. Tickets and witten warnings al so were used for Gscar
Garcia, Rafael Camacho Manuel Ponce and Antoni o Marti nez.

A though the General (ounsel presented evidence that the
nunber of witten warnings given was very limted, he presented no evi dence
that enpl oyees had unexcused absences in which they were not given warni ngs
foll ow ng the adoption of the system The General (ounsel al so introduced
evidence that the tine car dsspad witings placed on themrespecting absences
after enpl oyees si gned them=

§/John Kyut oku marked on the tine cards testifying that he nade sone witings
before and sone after a personnel action; despite the General (ounsel's
contentions, | do not find these witings to be any indication of proscribed
conduct .
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Camacho's termnation centered on the events of August 8, 1980.
Normal work on Saturday was 7:00 to 4:30; quitting tine the day before had
been 4:30 p.m Canacho did not show up to work on Saturday and di d not
call inuntil 12:00 or 12:30 according to his testinony. Canmacho told John
Kyut oku that he coul d not cone to work because he had been travelling the
ni ght before to pick up a brother in Santa Barbara and had not had any
sleep. He testified that John Kyutoku told himon the tel ephone "that if I
di d]p'ltlpresent nyself to work, | didn't have a job." M. Kyutoku testified
as fol | ows:

"That tine | was so busy so | really needed
the help, so 'Rafael, you got two tickets
already; thisis -- if you no come work, this
is the last one. You wll be termnated,'’
It's okay you cone afternoon anytine;, if you
show up to work, you know, | don't give a
citation. | don't termnate."

John Kyutoku testified that he needed Camacho because his planting

schedul e was way behind but that Camacho said that he couldn't get there.
A the tinme of the hearing Camacho justified his absence as being due to a
headache fromlack of sleep- John Kyutoku testified that the tripto
Santa Barbara coul d have been nmade in three hours each way so that Carmacho
coul d have been back in tine to sl e&g. Wien he returned on M)ndaxz he was
termnated. He asked John Kyutoku why John did not just punish hi mand
why he didn't just treat himas on lay-off, or give himvacation. The
exit interview paper states, anong other things, as follows: "Absence

w t hout advance notice and permssion, three tines". DOscharged. "I
cannot operate ny greenhouse w thout good dependabl e person. Rafael isn't
dependabl e person. | cannot expect hi mtonorrow which he cone or not".

5. Javier Ramrez

Ramrez left on a tw week | eave of absence to go to
Mexi co on Decenber 16, 1980. He did not return until February 10th
approxi matel y ei ght weeks |later, and was refused re-enpl oynent because hi s
return was outside the | eave of absence peri od.

The allegations are that he was threatened wth a refusal to
rehire if he went to Mexico, and was in fact refused rehire because of his
participation in union concerted activities. The claimof union activities
was his attending union nmeetings and signing the petition protesting the
Respondent ' s no-tal k rul e di scussed above. Ramirez did not claimthat he
was a | eader or speaker at any of the concerted activities.

Hstorically, absences to Mexi co were handl ed very in-fornally.
John Kyutoku testified that he had no policy, and enpl oyees nornal |y j ust
left wthout telling him sonetines he rehired themand sonetines he didn't.
I'n 1980, two workers, Quadal up Val enzuel a and Abel Gonez, went to Mexico
W t hout any announcenent
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and returned two or two and one-half nonths later. Wien John Kyutoku ref used
to rehire themhe received an unfair |abor practice charge which he settl ed,
putting themback to work. He concluded, fromthat experience that he didn't
want any further unfair labor 3;} practices, so he adopted a systemof fornal
| eaves wth permssion. j[ Snce that tine, no enpl oyee was al |l oned to | eave
wthout a witten 4 permt. For exanple, a permt was given for one week of f
where Lupe had requested two weeks off. Wien Lupe returned | ate, John

Kyut oku refused to rehire him There were other simular incidents: for
exanpl e, requests for energency |l eave and witten permts to enpl oyees
Qistobal Panagra and Abel Gonez.

There was no testinony that the formal policy had not been foll owned
uniformy after the problemw th Val enzuel a. There was sone dispute as to
whet her John Kyut oku in the East had refused to rehire sone enpl oyees
foll ow ng | eaves. John Kyutoku prepared a list, and testified as to such
enpl oyees. Wtnesses for the General Gounsel testified that sone of them had
never returned from Mexi co.

Ramrez was an admtted good worker and apparently a
favorite of Ms. Jennie Kyutoku, who called him"Chapparrito", neaning "Little
he". He testified that he had told Jennie Kyutoku substantially earlier
that he wanted two nont hs' vacation, and that ; she had said she could give it
to him but if she did she would have; to give it to others: that if she
couldn't give hima job she woul d recommend himto other nurseries and that
she wouldn't tell then that he was a pro-union person; if he was against the
union it was okay, but if he was wth the union it was not okay. A though
find that these matters were di scussed between Ramrez and Jenni e Kyut oku,
find Ramrez' version inplausible. A the outset, having gone through several
years of difficulties requiring the assi stance and expense of |abor counsel,
It does not strike ne as likely that Jenni e Kyutoku woul d be so
unsophi sticated as to commt classic unfair |abor practices through | oose
talk. It strikes ne as nore likely that, upon being apprised as to how
sermantics can change legal ramfications, Ramrez' rendi tion nay have been
somewhat tailored. Senmantics are difficult to cut through in this case as the
comuni cati ons invol ve not one but two foreign | anguages (Spani sh and
Japanese), idions, nores, custons and practices.

_ Ramrez testified that when he was ready to go he was asked to si ﬁn
a piece of paper and refused, because it neant that; he was in agreenment wt
the enpl oyer's view of the anount of the he could take to go to Mexico. n
his last day of work, he testified that John Kyutoku asked himto stay at
quitting time to talk to him but he | eft because John was busy. John Kyut oku
thereafter; typed up a | eave of absence letter, took it downtown to have it
translated into Spanish, and then delivered it to Ramrez' hone. John Kyutoku
talked to Ramrez, gave himthe letter and a check, and told himto have a
nice vacation but to return as soon as possible. The letter stated:
LELTLETTELTTLT T
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As you are asking us | eave of absence to this
hol | day season. V¢ Kyut oku Nursey, Inc. grant
you two (2) weeks fromDecenber 17, 1980 to
Decenbber 31, 1980. As we talked if you wsh to
cone back wthin this period there wll be work
for you, but there after we are not responsi bl e

for 1t. V¢ hope you enjoy the holiday. See you
at New Years".

Ramrez testified that earlier he was asked to sign a paper and he
refused, saying it wouldn't be possible, and they said he was going to sign.
There was no testinony that he was entitled to nore than two weeks off or
that at the tine he left that he was gi ven nore than two weeks of f. 8§,

Ramrez testified that on Decenber 29 he tel ephoned a friend, Abel
Milla, and asked himto call John Kyutoku and tell himit woul dn't be
possi bl e for himto cone back because his nother was 10 ill. He testified
further that Mlla was not able to reach John Kyutoku. John Kyutoku stated
that he received no calls or notification fromanybody until Ramrez
returned in February. Ramrez testified that when he returned, John Kyut oku
said he wanted to give himhis job back, but he had a | ot of workers and
woul d recommend himto other nurseries, and naybe in two weeks give himhis
job back. Ramrez said that John Kyutoku asked hi mwhy he had been so | ong
comng back, and he said he had problens at che border. He testified that
he call ed John Kyutoku two weeks |ater, and John said that he had no job
left and he would not get a job. Kyutoku testified that when Ramrez
returned he told himhe couldn't do anything for himright now and asked
hi mwhy he took so long, and he said too nany immgration officers at the
border. Ramrez asked for help in finding work, and John Kyutoku di d not
nake any effort because he knewit was a very slowtine for all growers.
There was sone dispute as to whet her John Kyutoku had hi red anyone after
Ramrez' return, and after checking his records, John Kyutoku testified that

Ramrez was not rehired because he did not cone back wthin his | eave of
absence.

There was testinony by John and Jenni e Kyutoku that they didn't
know whet her Ramirez would return, that he mght want to work el sewhere and
that his father mght want himto stay in Mexi co John Kyutoku testified
that when he took the notice to hi mon Decenber 16th, Ramrez said he
wasn't sure whether he would return. Between the tine he was due to return
on Decenber 31 and the tine he did return, John Kyutoku enpl oyed seven
peopl e, four of whomwere Koreans.

6. Gscar Garcia

Gscar Garcia, herein also called Gscar, was infornally
suspended, i.e., sent hone, for part of one day, which becane two days, on
May 29, 1980 fol low ng a di sagreenent w th Jenni e Kyutoku. Respondent
refused to rehire Gscar on August 7, 1980, follow ng his absence since July
23rd. Gscar testified that he,
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along wth three others, or ﬁani zed the 1979 work st oEpage_, and he

al so handed out fliers at three other nurseries, tal ked wth workers
of Respondent, and brought a letter fromthe union to John Kyutoku
(presunabl y the Notice of Access). The conplaint and underlying
charge contend that Garcia was di scharged for these all eged uni on
activities which were di scussed above.

O May 26, 1980 Gscar Garcia spoke at a neeting wth Respondent
reguesti ng Menorial Day of f.

Gscar testified that on May 29, 1980 Jenni e Kyut oku conpl ai ned
that he was not produci ng and spoke too nuch. Gscar testified John Kyutoku
made a simlar conplaint and sent himhone for; the day. He testified that
Jenni e Kyut oku woul d harass everybody, 8 and tell themto work faster and do
nore Wor Wien Gscar returned the next day, he was asked to sign a paper
before he could go to work. He wouldn't si gnit, and went to the union, and
was told to go ahead and sign. The paper indi cated that he shoul d obey t he
orders of Jenni e -Kyutoku, since she was an owner. John and Jenni e Kyut oku
viewed the natter as one of m sunder standi ng, both stating that what Jennie
Kyut oku sai d invol ved no criticismof Gscar. John Kyutoku said his wfe
stated: "Gscar never finish today." which was nerely a statenment of the
status of his work, and involved no criticism particularly since Gscar had
just started a new area of work. However, Gscar became angry wth Jennie
Kyut oku who testified that she was not sure wny Gscar was nad, John Kyut oku
testified that he asked Gscar to sign a paper which he wote wth the
fol | ow ng pur pose:

That nean he didn't listen tony wfe so we
wanted himtake order fromny wfe as nuch as

Wien the paper was signed he returned to work.

Before the conpany's refusal to rehire Gscar in August of 1930, he
had been given one witten warning ticket for not calling in. Gscar al so
admtted that three days before he was arrested he had called in, and he
admtted that a week before he had been told to call in early when he woul dn't
be present. John Kyutoku testified nore precisely fromhis witten notes of
t hose t el ephone conversations. He stated that ten days before Gscar's arrest
he had had a conversation where he told Gscar that when he was absent or
| eaving the area he had to | et hi mknow, and between the tine of that
conversation and his absence he al so had a call asking for an excuse for Gscar
because he was sick, and had a nenorandumthat call in his file.

Gscar testified that he was arrested on July 23, 1980

and put injail for eight days. He stated that he did not call John Kyut oku,
but cal |l ed Lupe Val enzuel a, asking himto gi ve John Kyut oku t he nessage.
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"I told himto please call himbefore 7 o' cl ock
because the police had arrested ne and | was in
jal and I didn't know when I was comng back.
He was going to be either one or two weeks."

Val enzuel a testified that Gscar said to give a nmessage to the
enpl oyer :

"That he had a problemw th the police that he
was injail."

Val enzuel a testified that he call ed John Kyutoku and tol d him

"That Gscar had had sone problens wth the police
Ejhat he wasn't going to be able to work that
ay. "

Val enzuel a testified Kyutoku responded:

“"That | should tell Gscar that if he wasn't there
by 7 o' clock he no |onger had a job and he told
M. Kyutoku he wouldn't tell himand that was all
in the conversation."

Val enzuel a had no further conversation with Gscar until he returned
f rom Mexi co.

_ (h cross-examnation, Valenzuela said he used the word
“pol i ce accident”, specifically "accidente poliziacio", and that John
Kyut oku probabl y m sunder st ood hi m

John Kyutoku testified that Val enzuel a cal l ed and sai d "Gscar
cannot cone to work today because he hospitalized as a result of fighting
wth his wfe." (using Spani sh and mxed English) and sai d he woul d
return in tw or three days, and gave the nane of Natividad Hospital .

The reference to the hospital has substantial significance because
Val enzuel a deni ed that there was any statenent to that effect.

Testinony of General Qounsel's wtness, Rafael Camacho, tended
to support Kyutoku' s version: Carmacho testified that on July 24th John
Kyutoku said "Yes. He said that he had noticed that Gscar had had an
acci dent aﬂ‘}j was in the hospital, that is to say, soneone el se had tol d
himthat" -

John Kyut oku testified he nade two nenoranda of the
conversation, one, after the other, which reads as fol |l ows:

Gscar Garcia Mena 7/ 24/ 80 6:45 notice of sick.
M. G Val enzuel a tel ephone 6:45 a.m that Gscar
Garcia Mena was_hospi tal i zed | ast ni ght
accident? fighting wth his wfe.

4 Canacho seated that John Kyut oku had asked himto find out about Gscar.
John Kyut oku denied this and said he had heard fromhis wfe that Gscar

was in jail. She testified that she had heard that from Canacho.
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"7-24-80 7:00 a. m

Quadal upe Val enzuel a tel ephoned that Gscar
had a accident last night and hospitalized to
Natividad Hospital he cannot able to work 2
or 3 days. (He fought wth his wfe):

John Kyutoku testified he heard fromhis wfe that Gscar was in jail
and checked, and when Gscar didn't return he called the hospital, the
jail and the sheriff. John Kyutoku testified he was not able to find
Gscar at any of the hospital s or thr_ou%h the police. John Kyutoku
prepared a letter to Gscar Garcia which he nailed, and also took to his
resi dence but he was not able to find it. The letter read as foll ows:

7/ 29/ 80
Dear Gscar:

| got telephone call fromLupe on July
24-80 6:45 a.m that you are not able to come
wor k because you are hospitalized. | hope you
doing all right nowbut | don't hear or receive
anythings fromyou a |ike request of sick |eave
or no tine of absent, etc. | have to keep ny
busi ness run so coul d you gi ve ne sone
information as kind of accident...

S nce you were not report to work it already five
days (5) past.

If you don't receive anything wthin a couple
days, and you are not illness | consider that
you are vol untary term nat ed.

| hope to see you soon at work.

S ncerely your
John Kyut oku

That letter was returned to John Kyutoku wth a post office data card
indicating it was uncl ai ned.

Two days after witing the letter, John Kyutoku asked Jose
Sanchez to call Gscar's wfe. Sanchez reported:

He said that his wfe, Gscar's wfe, said they
fl(ri]_ht wth Gscar and he's pi cked uE, sheriff or
police. Then he inthejal. But he will transfer
tolmmgration. | think he was that day or

af t erwar ds.

M. Sanchez made a witten nenorandumof the conversation on
7/31/80 at 10 o' clock a.m, reading as fol | ows:
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7/31/80 8:10 A M

Ph. call towfe of Gscar Garcia. | asked if
| could talk to Gscar - she said he does not
live here anynore. | asked when wll he

return to work? She said Gscar was turned
over to the Inmmgration and he wll be deported
to Mexi co today.

Jose Sanchez

Ms. Gscar Garcia testified that she call ed John Kyut oku 6 hand
told himGscar was in jail, Immgration had a hold on hi mand that she didn't
know when he woul d cone back. e deni ed that she ever had a conversation
w th Jose Sanchez.

Wien Gscar returned, John Kyutoku told him "If you want to
work for ne you have to bring doctor's certificate." John Kyutoku asked
himif he had received the letter and he said no. Gscar asked for his
vaction pay to pay the Goyote who brought hi mback fromMxico. Gscar did
not say anything about his absence or why he hadn't cone back earlier.
John Kyutoku told Gscar, "You bri nﬂ a doctor's certificate and | give you
back job." John Kyutoku testified he did not take Gscar back on August Sth
because he didn't bri nﬂ a doctor's certificate or any docunent, and he was
gone a long period wthout any excuse.

7. Manuel Ponce Ganzal es

Ponce was hired on July 7, 1980, suspended for five days on
March 2, 1980 and termnated on June 13, 1981. Hs participation in the
wor k st oppages has been di scussed above. Wen hired, Ponce told John
Kyut oku that he was experienced, but John Kyutoku said it was quickly
apparent that he had no experience. John Kyutoku testified he had
problens wth his cutting, his disbudding, wth working too slowy, and
talking too nuch. Kyutoku testified that when Ponce was talking, he was
| ooki ng the wong way, so he couldn't do his work properly.=

Shortly after Gonzal ez was hired in February 1981, he
recomnmended that Ponce be suspended. Gonzales told O az, Ponce's
supervi sor, "Muinuel is doing pretty bad because he is horsing around. "
Gnzal es said he was playing around too nuch, going to the restroomtoo
much on purpose, playing with his knife, and "that kind of stuff".
Gnzal es testified he warned Ponce tw ce before his suspension, then
recommended to Diaz and John Kyutoku that he shoul d be suspended for a
week to see if he woul d cone back and do better. H's opinion was that he
could do the work if he wanted to. Ponce was suspended in Mrch, 1981,
and given a witten suspension noti ce.

2" \Wien John Kyut oku war ned Ponce, Ponce s response was, ' Everybody's

doing the sane.” In his enpl oynent of |less than a year, 2S ' Ponce was
tardy 50 times.
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Ponce testfied he was told he was bei ng suspended for five days
"because | was doing the work very slowy and not obeying the forenan."
Agai n, Ponce said he was doing the work the same as everybody el se. John
Kyut oku got the suspension | anguage fromhis attorney over the tel ephone
and also had it translated over the tel ephone and typed. The translation
proved to be not wholly accurate and the word "del i berate" was not included
Inthe translation. However, Jose Gonzal es, who was bilingual, translated
and explained; it to Ponce and Ponce testified he understood the
suspensi on. Ponce in response said he was worki ng the sane as everyone,
and Gnzal es said that was not true, he was fool i ng around, slow ng | down,
and playing at this work. Wen Ponce returned, John Kyutoku and Gonzal ez
agai n spoke wth him They told himthat they had started repl anting work,
and thus Ponce was put to work wth another worker putting up light pipe
fromthe ceiling. Gnzales testified that after two days’ work, Ponce
agai n sl owed down, and that he warned himfive or six tines before Ponce
was finally fired. He (Gnzal es) stated that he counted Ponce going to the
restroomnine tines one norni ng between 9:30 and | unch tine, and Ponce cane
back laughing in his face, saying "You can't stop neto go to restrooni.
Gnzal es sought the hel p of one of the | eaders,, Isidro Garcia ( a
conversation that Garcia denied) and stated that Garcia told hi m"Not hi ng
we can do because we talked to this guy and he's |ike a baby."

John Kyutoku testified that he tal ked to Ponce on his
return, and asked himto do his best, but nothing i nproved; sone things
got worse. Ponce was termnated, and the reasons John Kyutoku gave for
termnating Ponce were that Ponce was not doing his work right, not
listening, was tal king back, was comng in late, was wasting conpany
tine, and for not respecting Ms. Jenni e Kyutoku, Ranon D az and Jose
Gnzal es, his superiors. John Kyutoku said that Ponce was the worst
enpl oyee he had had in fourteen years of business. Gnzal es al so
testified that Ponce was the worst enpl oyee wth whomhe had ever worked.
Ponce admtted they had told himhe was the worst enpl oyee.

The suspension stated, "You are suspended w thout pay be-
cause you are deliberately sl ondown and refusing perform nornal
days work. You wll be reinstated next Monday, if you are willing
to do good day's work." Wen he was termnated, he was agai n given a
termnation slip wth the reasons for termnation as fol | ows:

"Reasons of Ternminati on"

1. Poor Quality Wrk
2. Non- Gooper ati on
3. Bad Attitude

4. Horsepl ay

5. Tardi ness
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Suspensi on:  During March, 1981, Kyutoku Nursery, Inc.
suspended Manuel Gonzal es (Ponce) for five days; thereafter, allowng himto
return to work. Inprovenent in the five reasons stated above has not
occurred, thereby, Kyutoku Nursery's only alternative is termnation."”

Two days after the termnati on, I%sgondent' s counsel wote the UFW
bargai ning representative stating that he had been unabl e to reach hi mby
tel ephone and it had been necessary to termnate Ponce. He stated:

At the bargaining table, we have offered to
consider termnations as suspensions for a
brief period of tine while the union has a
chance to investigate. | amwlling that
M. Gonzales' termnation be considered in
the sane way, although he has been
termnated. If you wsh to investigate the
facts and discuss it wth ne, | woul d be
happy to do so.

There was no evidence that the union ever sought to intervene on behal f of
Ponce with the enpl oyer.

John Kyut oku, Jenni e Kyutoku and Gonzal es all testified
that Ponce was disrespectful although John Kyut oku said the di srespect was
not that inportant. John Kyutoku testified that Ponce was trying to nake
themangry, to aggravate them or start sonething;, Ponce woul d see Jennie
Kyut oku and say good nor ni nP, and then he woul d repeat the sane thing five
other tines; he would whistle for half a day; when they approached hi mhe
woul d start whistling or talking louder; he did this nan%/, nany tines; he
woul d do it nore when they got close, and he was a showoff. Jennie Kyutoku
testified to the sane effect and said that when Ponce repeated his greetin
over and over again, "l feel he's just provoking sonething”. She testifie
further that one day Ponce said, "You | ook nice, Baby", and "Baby is a word
that | felt wasn't the | kind of word to say to the boss' wfe." She felt it
was di srespectful. Mreover, Ponce woul d use the wonen' s restroom forcing
Respondent to | ock the restroomto keep hi mout.

Jose onzal es testified that he tal ked to Ponce, warning hi mnot
to talk to Jennie Kyutoku and he agreed, yet later the same day he stated,
"H, Baby, how are you doing? You |look beautiful this norning." Jose
Gonzal es testified further that every tine he tal ked to Ponce he woul d say
such words as "Cone on, Baby, there's nothing you can do. Do whatever you
want." Jose (onzal es was upset when Ponce told Sabas Barrientos that Jose
Gonzal es cal led Barrientos a son of a bitch. Gnzal es nade the decision to
fire Ponce.

None of these conversations were ever denied. Ponce was not
recalled after such testinmony. Nor was there effective; cross-exam nation of

Jose Gonzal es on this subject. GConsequently, since Ponce was not recall ed,
the entire testinony of Gonzal es and
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John and Jenni e Kyut oku respecting Ponce was | eft substantially
unr ebut t ed.

The all egations of the conplaint wth respect to Ponce are that he
was di scri mnated agai nst foE5 hi s uni on synpathies and participation in
protected union activities, = and that Jose Gonzal es threatened to fire him
for talking wth union supporters; the suspension and termnation are cl ai ned
to be for his union synpathies and union activities. There is no evidence
that Ponce engaged in any union activities, that he attended uni on neetings,
or that he handed out union literature. The evidence that he participated in
concerted activities in the second and third work stoppages was di scussed
above. The second occurred immediately after he went to work, and he was the
first enpl oyee to go back to work The third work stoppage in 1981 was | ed by
others, and practically all enployees tal ked, even according to Ponce's
testinony. Ponce said that his only statenent in the neeting was, "If they
could increase". He admtted that Isidro Garcia, Hiseo Meza and Sabas,
Barrientos, three nenbers of the union conmttee, spoke al so.

The record was silent wth respect to any statenent, as
al | eged, by Jose Gonzal ez, warni ng Ponce he would be fired for talking to
Chavi stas. John Kyutoku testified that when he corrected Ponce for
tal king too nuch, Ponce blaned the tal king on the other; workers,
§ChaV| stas) saying they had harassed himafter he had gone back to work

ol | ow ng the second work st oppage. John Kyutoku told Ponce that if he
didn’'t want to talk to themhe shoul d stay away fromthem John Kyut oku
deni ed ever using the word Chavi st as.

_ Ponce testified that Ms. Jennie Kyutoku called Isidro Garcia and
Hiseo Meza, "poor people,” (Chavistas). Jennie Kyutoku stated that her
reference to poor people had been an erroneous use of the work "pobrecito.”
She testified she used the word to express: synpathy, but that it nade sone
enpl oyees nad and she was told not to use it because it had a different
neani ng, and since then she had refrained fromusing it.

Ponce al so conpl ai ned of not being allowed to talk to Maria O az'
who he testified was not a Chivista. Mria was the wife of the forenan,
Ranon DO az, and Ponce testified Ranon called himthe "author” of all of his
problens. |Isidro Garcia testified that he heard D az say a bad word about
E_once to Mria, and Daz said he did not |ike Ponce anynore than he disliked

im

o Ponce clainsthat he was separated, apparently, for union reasons,
and conplained. He was told by Gnzales that it had nothing to do
wth the union and that he had to do the work. According to
Gonzal es, thereafter he was put to work cutting flowers and doi ng

}/h/e sane work as ot hers.
/1]
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IV
DSOS ON AND ANALYS S

This case ultinmately turns the ability of the General (ounsel
to carry the burden of proof that the reasons offered by Respondent for
the termnations, suspensions and refusals to rehire were pretextual .
Resol ution of the allegations will be determned | argely by a wei ghi ng of
the General (ounsel's evidence offered to prove that Respondent’s reasons
were pretextual, and Respondent's evidence to the contrary.

- The Board has recently clarified and sinplified the |awto be applied
In these cases, followng the precedents of the National Labor Relations
Board and the courts. See Nshi Geenhouse 7 ALRB Nb. 18 (Aug. 5, 1981)
followng Martori Bros. distributors 175 Gal Reptr. 626 (July 27, 1981),
Wight Line, 251 NLRB 105 LRRM 1169 (1980); Munt Healthy Gty Board of
Education v. Doyle, 429 U S 274 (19/771See al so Mntebel | o Rose (. v.
ALRB 119 Gal. App. 3d 1 51981), and Texas Dept. of Community" Affairs v.
Burdi ne, *67 L. Ed. 2nd 207 (198171The*lhited Sate Suprem Gourt enunci at ed
clearly in Burdine the test which I wll follow here, which essentially is
athree-part test. Frst, the General Gounsel has the burden of
establishing a prinma facie case, by which is meant the introduction of
sufficient evidence to permt the trier of fact to infer the fact at
Issue”, i.e., unlawful notivation. 67 L.E.2d at 216. If no such show ng
Is nade, the case nust be di smssed.

Second, assumng a prina facie showng is nade, the burden
shifts to the Respondent to produce evidence- not prove - that the
actions in question were taken for a legitinate, non-discrimnatory
r eason:

The def endant need not persuade the court that it

was actual |y notivated by the proffered reasons

(citation omtted). It Is sufficient ii the

def endant' s evi dence rai ses a genui ne i ssue of fact

as to whether it discrimnated agai nst the

plaintiff. 67 L. E.2d at 216.

Third, the Respondent havi ng introduced evi dence of a non-
discrimnatory reason, the General Gounsel can prevail only by proving,
by a preponderance of the evidence, that the proffered reason was a nere
pretext and not the true reason for the action in question. Inthis
regard, the General Gounsel, as always, retains the ultinate burden of
proof. 67 L.Ed. 2d 215, 217 ["The ultinate burden of persuading the trier
of fact that the defendant intentional |y discrimnated agai nst the
plaintiff renains at all tinmes wth the plaintiff."]

As the Galifornia Suprene Gourt explained in Martori Bros.
Ostirbutors v. ALRB, 175 Gal . Rotr. 626 (July 27, 1981), the rational e
behind this type of "but for" approach is that just
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as an individual who engages in protected activity shoul d not be
penal i zed for that fact, neither should he be insul ated fromdis-
cipline or discharge sinply by virtue of such activity:

Just as we declined to permt school
authorities to nmask an unconstitutional
dismssal behind a statenent of valid causes,
so we cannot al | ow a teacher genui nel y
dismssed for valid causes to be reinstated
because school authorities were al so

di spl eased wth his exercise of constitutional
rights. If it were otherw se a teacher about
to be dismssed for valid causes coul d
insulate hinsel f fromdismssal sinply by
engaging in political activities offensive to
his superiors. 175 Gal . Rotr. 630-31 (citation
omtted).

If the Respondent neets this burden of produci ng evi dence of
valid reasons for its actions in question, then there can be re finding of
unl awful activity unless the General (ounsel neets its burden of show ng
that the action woul d not have been taken "but for" the protected activities.
The General Gounsel nust prove the reasons advanced were pretextual . As the
court noted in Martori;

Wen it is shown that the enpl oyee is quilty
of msconduct warranting di scharge, the

di scharge shoul d not be deened an unfair | abor
practice unl ess the Board "determnes that the
enpl oyee woul d have been retai ned 'but for'

hi s uni on nenbership or his perfornance of
g’éger protected activities." 175 Cal . Rotr.

. Inall of these cases, including the present one, the
ultinmate burden of proof remains wth the General (ounsel. The above test
has been adopted specifically by the ALRBin N shi Geenhouse, 7 ALRB No. 18
(Aug. 5, 1981). The NLRB had adopted the Munt Healthy test in 1980 in
Wight Line, Inc., 251 NLRB Nb. 150.

Turning to the case at issue, | have little difficulty in
finding that the General (ounsel has net its burden of establishing a prinma
faci e case. As discussed above, the evidence shows clearly that all tour
al | eged di scrimnatees engaged in either union or concerted activities, or
both to sone extent, and that the Kyutokus had sone know edge of those
activities. The actions conpl ained of followed cl osel y enough upon the
protected activities so that a prina facie case is established fairly easily,
assumng that there is sone evidence of aninus. The General (ounsel, to
establ i sh aninus, relies upon the conduct of Respondent wth respect to the
1975 el ection proceedi ngs and the Board finding of |ack of good faith on the
part of Respondent as to the election not being conducted in a fair nanner,
ggd ﬁl | eged anti-union statenents of the Kyutokus and | abor consult at ant

nchez.
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The General (ounsel argues at length that the enpl oynent of the
| abor consultant was itself evidence of bad faith, and that the Kyutokus
were able to speak Spani sh, and that the clai mof needi ng | anguage hel p was
untrue. A serious claimnade by the General Gounsel was that foreman D az
nade a statenment that Respondent was scared and wasn't going to hire
Mexi cans any nore, but was going to hire Flipinos, Koreans and Japanese.
Daz was never called as a wtness by Respondent, but Kyutoku denied any
such policy or statenent, or having heard any supervisor nake such a
statement. The evidence was clear that Respondent for the first tine hired
Korean in 19Sl, although it was not established that they ever approached
being a najority of the work force.

Wthout whol Iy resolving the conflicts in this evidence, 8i I
find that General (ounsel produced sufficient evidence of animus to support
aprina facie case. D az nay or nay not have been a supervisor at the tine
he was all eged to have nade his statenment respecting hiring Filipinos,
Koreans and Japanese. John and Jenni e Kyutoku and | abor consultant Joe
Sanchez nay or nay not have nade the precise statenents attributed to them
by General Gounsel's wtnesses respecting the undesirabl e features of the
uni on Respondent's conduct in resisting the el ecti on proceedi ngs nay or nay
not have been as anti-union and ill advised as the General Gounsel
suggests. Jenni e Kyutoku nay have spoken Spanish in the nost limted wa
to sinply function as an enpl oyer, or she may, as contended, have been abl e
to converse well enough to convey an opinion or statenment as to uni oni sm
These questions need not be here resolved. | do find that Ms. Kyutoku
used words |ike "poor people and "no good" in reference to the IFWand its
supporters in such a manner as to convey her strong feelings against the
union. | cannot accept the contention that her conmand of Spani sh was very
limted. Bven if | resolved all credibility natters agai nst the General
Gounsel , which | do not do, the undi sputed evidence still shows a strong
resi stance by Respondent to unionization. The uncontradicted evidence In
the record certainly rai ses sufficient support for an inference of aninus.

For all of the above reasons, | find that the General Gounsel
net the burden of establishing a prinma facie case, that the concerted or
union activities of the all eged di scrimnatees were known to Respondent
and were not wel coned.

Respondent, in its case in chief, responded to the
orinma faci e case made by General Gounsel. Respondent attenpted to show
that ft had |egitinate non-discrimnatory reasons for its actions as to
all four individuals. For the reasons di scussed i medi ately bel ow |
concl ude that the Respondent did neet that bur den of producing evi dence
justifying all its actions, save one.

| begin by noting that from Respondent's standpoint, the
wor ki ng conditi ons and enpl oyee rel ati ons becanme very difficult
about the sane tine as the first work stoppage. The existence of three
wor k st oppages t hensel ves, al though protected activity, would clearly
denonstrate that froman enpl oyer's standpoint, its enpl oyee

-20-



were not well satisfied. However, the testinony of John Kyucoku and his wfe
Jennie went further: that the enpl oyees becane very unresponsive and they, as
owners, sinply were not able to comrmuni cate effectively wth the enpl oyees;
that this was the reason for the enpl oynent of Ranon DO az and Jose (onzal ez,
two bilingual supervisors, and the [abor consultant, Jose Sanchez. Sone of
the' evidence 4: of General (ounsel's witnesses tended to confirmthis view of
an unhappy work clinate, nanely, that Jennie Kyutoku in their view was*
harassing them urging themto work too quickly, or in the word of the General
Qounsel , "overzeal ous”. The work rul es agai nst the playing of radi os and
speaki ng too nmuch, are al so undi sputed evidence of the work clinmate. Mre
serious fromthe standpoint of the enpl oyer was Respondent's purported bel i ef
that alnost half of its work force was engaged in [a statutory unprotect ed]

sl owdown. That was the testinmony of John Kyutoku and of Jose Gonzalez. is

agai nst this background that the actions of Respondent nust be eval uat ed.

Respondent attenpted to establish non-discrimnatory reasons as
follows: for the termnation of Canmacho wth evidence that he received three
warni ng tickets for unexcused absences, and that he refused to report to work
one day after being told that he would be termnated unl ess he did; that
Ramrez had a two week | eave of absence to go to Mexico, and instead he stayed
two nonths without permssion or justification, that Gscar Garcia was absent
for two weeks without obtaining a |leave or a doctor's certificate as required,
or wthout an acceptabl e excuse bei ng communi cated to Respondent; and that
Ponce was suspended for deliberately sl owng down and refusing to perform
normal work, and termnated for non-cooperation, poor attitude, horseplay,
tardi ness and di srespect.

These proffered reasons for Respondent's actions and
General Qounsel s rebuttal thereto are now di scussed.

1. Rafael Canacho

As to Camacho, the evidence was clear that he was tol d nany
tines that he had to work as schedul ed, and he had to call in when not able
to work; that the enpl oyer adopted a systemof warning tickets, wth
termnation after three tickets; that that systemwas expl ai ned to Camacho
at the tinme he received his first ticket, and that he understood it; that he
di d recei ve three unexcused tickets and did refuse to cone to work when he
was told that the penalty woul d be termnation.

The General (ounsel presented evidence that the warni ng systemwas
adopted w thout bargaining wth the union, but the General Gounsel
abandoned its allegation that this constituted an i ndependent violation of
the Act. Ignoring that aspect of the evidence, there 1s nothing unlawf ul
or discrimnatory on the face of it in adopting a systemof warnings and
formal i zed discipline. It was not pleaded that the systemwas establ i shed
inretaliation agai nst protected activities, as sug?e_st ed by General
Qounsel ''s opening statenent. Mreover, there is a failure of proof that
the changes nade by Respondent were adopted in retaliation for the
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1979 work stoppage: the first ticket given to Canacho was in April 1980,
seven nonths after the stoppage and union activities in Septenber. John
Kyutoku testified that he had probl ens of absences, that he had gotten no
response after many tal ks wth Ganacho, that he adopted a fornal | zed system
and used the forns recommended by the Galifornia Horal Gouncil, in order to
nake a record in case of problens. John Kyutoku presunably coul d, w t hout
the system have termnated Canmacho for too nany absences. Adopting a system
requiring witten warnings initself is neutral wth respect to protected
activities. Wether it was applied in a non-discrimnatory fashion 6h is
anot her question. General (ounsel argues that one of the three warnings
appl i ed to an absence for which Jenni e Kyut oku had granted permssion. John
Kyut oku testified that he had excused and destroyed one warning ticket, that
he had forgi ven several other absences, but that there were still three
unexcused absences. The evidence wth respect to the warning on April 19,
1980, which was cl ai ned have been forgiven, was contradi ctory and uncl ear as
to whet her Carmacho was going to neet a brother or a cousin, and i s
i nconcl usi ve. But even if that "second" ticket was forgiven, another "second"
ticket admttedly was gi ven on May 3rd whi ch Camacho did not contest.
Moreover, both Kyutoku and Camacho testified that on the

critical date of the third ticket, John Kyutoku told Canacho that he had
three tickets and he had to cone to work that day or be termnated. Canmacho
nade no claimat that tinme that there were only two tickets. Nor when
Canmacho returned did he claimthat he had not received three tickets. He
nerel y asked John Kyutoku to lay himoff or give himsone puni shnent ot her
than termnation. Gonsequently, | find that there was a warni ng system
establ i shed, and that in the understandi ng of John Kyutoku and Carmacho, there
wer e three unexcused absences.

| thus find that the Respondent produced evi dence of a _

reasonabl e justification for termnating Canacho. The question renains,
was the reason pretextual ? Voul d Canacho have been termnated "but for" his
union and concerted activities? Initially, | note that while Camacho engaged
in concerted and union activities, there was no evidence that John Kyutoku
bel i eved or had reason to believe that he was one of the strongest |eaders of
the union group other than his speaking. | note also that Canacho was a
val ued enpl oyee. Inportantly, if the reason given was pretextual, there _
~certainly was no reason for Kyutoku to offer Canacho the opportunity of com ng
inon Saturday when he called in late. He had already failed to call in during
the work day for four or four and a hal f hours, by his own testinony, and
nerited a ticket for unexcused absence. That woul d have been sufficient
justification if John Kyutoku were trying to rid hinself of a strong pro-union
enpl oyee. Canacho had the opport uni tK and nade his own choice. Smlar
reasoni ng applies to the suggestion that Kyutoku was unreasonabl e i n expecting
Canacho to cone to work when he had a headache for |ack of sleep. That nay have
been unreasonabl e by sone standards, but under the systemhe had establi shed,
John Kyut oku had no reason or need to forgive Canacho after he had failed to
call inuntil 12:20 on that work day. Camacho admttedly had been tol d before,
as had ot her enpl oyees, that when he was going to be late he shoul d cal l

-22-



inearly, not after the work day had partially el apsed.

F nally, Respondent is not held to the standards of
"just cause" under a col |l ective bargaining agreenent, or to the
standards of an enlightened and sophi sticated enpl oyer. The warni ng
notes, the | anguage used, the records kept, and the reasons given,
all show a | ack of sophistication. They al so show a sinple straight
forward approach which | find difficult to conclude is pretextual.
The nany nont hs el apsing after the Septenber stoppage negate the
idea that the reason for termnation was nmanuf act ured.

General ounsel argues that others (two pro-
uni on enpl oyees) were absent w thout excuse and were not given tickets.
That suggestion is based on notations on the tine cards and there i s no
evi dence as to whether or not the absences were forgiven. In other words,
whet her the absences were excused or not was not |itigated, and is not shown
by the time cards. Mre woul d be needed to show a di scrimnatory application
of this absence ticket system Mreover, | note that nearly all of the
enpl oyees were invol ved in protected activities, not just the ones who were
di sci pl i ned.

Thi s conduct of John Kyutoku was not so unreasonabl e as
tolead to a conclusion that the reasons given it were pretextual. In other
words, while there is a possibility that John Kyutoku' s refusal to forgive
Camacho was pretextual, another |ikely explanation is one of a literal
application of the ticket systemthat he had established. |I conclude that
General Gounsel has not net the burden of proving by a preonderance of the
evidence that the reason was pretextual and that Canacho woul d not have been
termnated "but for" his protected activities.

2. Javier Ramrez

Ramrez' case involves simlar considerations to those of
the GCamacho termnation. Like Canmacho, Ramrez was a val ued enpl oyee. Like
Canmacho, his concerted activities were established, but they were not so
overwhel mng as to nake a resonabl e person concl ude that Respondent had
resolved to rid itself of Ramrez ac any cost. Like the Canacho case, Ramirez
was termnated under the terns of a clearly adopted, and clearly expl ai ned,
systemof personnel procedures.

There is no dispute that John Kyutoku gave Ramrez a witten | eave
of absence for two weeks only. It is also clear that Ramrez resisted
recei ving such witten notice, that he did receive it and that he di d not
conply wth it by his own choice. John Kyutoku, as discussed above, testified
that he adopted the systemof witten | eaves (two weeks ordinarily but one
week for energency | eaves) fol |l ow nE his having to settle an unfair |abor
practice case and reinstate two workers who had gone for two nonths or nore
W thout any notice to himand wthout permssion. GCertainly that experience"
woul d be adeguate reason to establish some fornmal systemas advi sed by the
Galifornia Horal Gouncil. The establi shnent
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of the systemwould initself be neutral, i.e., there is no reason to

bel i eve that pro-uni on people would be nore likely to violate the terns of
a leave. Perhaps it could be inferred that nost workers of Mexican origin
woul d custonarily return to Mexico on occasion, | and therefore a regid
systemof |eaves woul d be directed agai nst such enpl oyees. But that was
not alleged nor proved.

_ Thus, the establishnment of the systemwas not pl eaded nor proved
as aviolation of the Act after the General Gounsel abandoned any cl ai mas
to unilateral changes. Nor is there sufficient evidence on this record
upon which to base a finding that the adoption of the systemwas for
proscri bed reasons or notivations. The question agai n renains, was the
\%st emapplied in a discrimnatory fashi on? Respondent produced evi dence

ich was not contradicted and i ncl uded docunentary evidence that witten
| eaves of absence were given to all people taking | eaves after the system
was adopted. There was evi dence that before the systemwas adopt ed,
wor kers may have gone to Mexico and returned freely, wth some exceptions.
However, that evidence does not show that the system once adopted, was
discrimnatorily applied. The General (Gounsel al so produced evi dence t hat
Jenni e Kyutoku stated that if Ramrez was for the union it was not okay to
?o for two nonths, but if he was against the union it was okay. As noted
or the reasons indicated above, it seens inplausible to ne that such a
statenent was mace. This evidence was of fset |ar ﬁel y by testinony fromthe
sane W tnesses that Jennie Kyutoku said that if she gave that tine to
Ramrez she would have t( do it for other people. ether Ranirez at one
time nay have thought he woul d have a two nonth | eave of absence, clearly
when he left, he coul d not have had any such belief. John Kyutoku had gone
tothe trouble of typing the |leave, having it translated, and delivering it
to himat his hone late in the evening after Ramrez had refused to wait
for John Kyutoku at the end of the work day. Again, Ramrez' tel ephone call
to his fell ow enpl oyee sone weeks | ater asking the enpl oyee to tell John
Kyut oku he coul dn't return because his nother was sick showed he clearly
understood that he was obligated to return. Therefore, there is no
subis_t agtl al evidence that the system once adopted, was discrimnatorily
appl i ed.

Ohce nore, while the question is not wthout doubt, the General
Qounsel has not carried his burden to prove that the justification offered
by John Kyutoku is pretextual. Any inference that the reason was
pretext ual woul d have to based on the inpul ausi bl e statenents attri buted
to Jenni e Kyutoku about it not being okay for Ramrez to go to Mexi co for
two nonths 1 f he was for the union. it nay well be that the enpl oyees
under st ood Jenni e Kyutoku to say sonething to that effect in her broken
Spani sh; but as indicated; it seens unlikely to ne that she woul d have
saidthat. | donot find that there i s adequat e evi dence to showthat the
refuse to rehire Ramrez when he returned after seven weeks froma two
week | eave of absence was pretextual. Stronger evidence woul d be needed
for the General Counsel to neet the burden, show ng that Ramrez woul d
have been rehired "but for" his concerted and union activities.

111
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3. Gscar Garcia

The case of Gscar Garcia is different, and perhaps uni que!.
The first charge was that he was suspended for his union activities;.
Qearly, Garcia was nmore active than Canacho or Ramirez. | have found
that a prina facie case was established. It was admtted on both sides
that his one or two day suspension fol |l oned a substantial personal
di sput e between Jenni e Kyut oku and Gscar Garcia which led to his being
asked to sign a piece of paper saying he would follow her orders before
he was allowed to return to work. He did sign the paper before he
returned upon the advice of the union.

However, three days before, on My 26; 1980, the workers
spoke to John Kyut oku about receiving pay for the Menorial Day
hol i day. Gscar Garcia was an active spokesperson at that neeting.
Afewdays later, on My 29, 1981, Jennie Kyutoku approached Garci a;
and conpl ai ned about Garcia talking too much and not produci ng.
Garcia was sent hone that day. The follow ng day, he was sent hone:
again, for initally refusing to sign a paper witten in English,
which he later signed after having soneone at the union office
translate it and counsel him

Wiat energes fromthis two-day scenario is that Garcia was
percei ved as one of the nain | eaders in the union and work stoppages. He
was sent hone just three days after leading a protected : work stoppage.
The follow ng day, upon his return, he was told he couldn't work until he
signed a paper that he didn't understand. Even though Kyutoku expl ai ned
to Garcia what the paper was about, Garcia, who does not speak or read
Engl i sh, was under standabl y cautious to verify the contents of the
docunent before he signed it. The incident wth Jenni e Kyutoku that
happened the day ; before may have been an attenpt to keep Garcia from
talking to the other enpl oyees about the union or protected concerns.
Mre |ikely, Jennie Kyutoku was upset with Gscar and his "tal king" from
his role as an active spokesnan. | find, under Wight Line, supra, that
this two-day | ay-of f woul d not have occurred but for Garcia’ s invol venent
in the protected work stoppage, three days earlier, and his union .
activities. Respondent's apparent business justification is that Gscar
Garcia was not produci ng and was tal king too nuch. Respondent presented
a business justification for its action. However, there are inferences
that can be drawn fromthe context and the timng of the incident that
Respondent was retaliating because of its concern that Garcia was tal king
about union or concerted activities and that Respondent was angry because
of Garcia s rule as speaker at the neeting of enpl oyees where the

enpl oyees sought a paid holiday. | drawthis inference in the_pasis of
timng alone, not on the basis of any credibility resolution. = There is
no

a A though | have found, as indicated above, that but for his protected

activities, Gscar Garcia woul d not have been suspended, | indicated that
| do not base this finding on credibility, but rather on timng to
provide the inference as to proscribed ; notivation. It is noted that
the cases are | egi on where enpl oyees;
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record that any other enpl oyees were forced to sign a paper as Gscar
Garcia was forced to do. Neither was there any evidence presented by
Respondent that this was a typical disciplinary action to send peopl e
hone as they did Garcia.

Respondent' s profferred business justification does not
adequat el% rebut the General Counsel's prina facie case that Garcia woul d
not have been | ayed off but for his participation in the work st olapage a
few days earlier and his known union activities. | therefore concl ude that
Garcia’ s five day suspension constituted a viol ation of Sections 1153(a)
and (c) of the Act.

The question of the refusal to rehire Garcia followng his
return fromMxico is difficult. GChce nore, Respondent has pro duced
evi dence of the rul e respecting unexcused absences. According to Kyutoku's
testinony, extensively di scussed above, Garcia well knewthe rule; and in
addition the only communi cation he recei ved on behal f of Garcia, about his
absence, was the tel ephone call from Quadal upe Val enzuela. Al the other
communi cat i ons John Kyut oku obtai ned were on his ow initiative.

The conflicts in the testinony are nore apparent that real.
Val enzuel a testified that he call ed John Kyutoku as fol | ows:

That Gscar had had sone problens wth the
police that he wasn't going to be able to
work that day.

He stated he used the word "accidents policiazio" and that John Kyutoku
p_ro_biably msunderstood him It is to be noted that he did not use the word
IIJ aI n .

John Kyutoku testified that Val enzuel a said "Gscar cannot cone to
work today because he is hospitalized as a result of fighting wth his
wfe. " s two witten nenoranda nade contenporaneously both nention
hospital and fighting wth the wfe, but fail to nention "jail". General
Qounsel ' s w tness, Canacho, testified that on the sane day, July 24, John
Kyutoku said to him"that Gscar had had an accident and was in the hospital,
that is to say, soneone else told himthat." Fromthe above, | concl ude
L hat_JoIhn Kyut oku under st ood Val enzuel a to say that Gscar Garcia was in the
ospi t al

“ft.note cont’ d.

attenpt to use the cover of protected activities to shield themfrom proper
discipline for insubordination and the like. In these circunstances, the
enpl oyees often becone arrogant in flaunting their "power" over the
enpl oyer, who nay becone, as a practical natter, unable to utilize his right
at law to discipline or discharge enpl oyees for cause or no cause. This nay
have been the reality of the instant case where Garcia was perceived by the
Respondent as bei ng puni shed for his sl owwork, talking too nuch or hubris,
but the record evidence in this area is not sufficient to rebut the

i nference of to which the General Gounsel is entitled. Mirx-Haas d ot hi ng
(., 211 NLRB J50, 37 LRRM 1054 (1974); Howard Johson (., 209 NLRB 1122, 86
LRRV 1148 (1974); P.M FRotary Press Inc., 208 NLRB 366, 85 LRRH 1477 (1974);
enforced, 524 F 2d 1342, 91 LRRM 2240 (CA 6, 1975); lhiroyal, Inc. 197 NLRB
1034, SO LRRM 1694 (1972); Atlantic Marine, 193 NLRB 1003, 78 LRRM 1460
(1971); Shiwers Gorp., 213 NNRB No. 15, 87 LRRM 1753 (1974).
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and had had a fight wth his wfe. | think it is nost probable that John
Kyut oku m sunder st ood Val enzuel a, or that Val enzuela failed to: be frank

and say that Garciawas injail. | note that according to Val enzuel a s own
testinony, he did not tell John Kyutoku that Garcia was injail. | note

al so that the Spani sh word "acci denta" possi bly was subject to
msrepresentation. | observe further that John Kyutoku. notes of

conversation specifically mentioned hospitalization and fighting wth his
wfe, and do not nention jail, and they were nmade! contenporaneously. |
therefore find that John Kyutoku' s version the conversation wth Val enzuel a
and his clai ned understandi ng of that conversation to be plausibl e,

particul arly because of the witten documentation. However, it is also
clear that John Kyutoku heard shortly thereafter that Gscar was in jail and
was to be deported. John Kyutoku admtted that he heard this fromhis wfe.
There is no dispute that two days earlier John Kyutoku wote Gscar Garcia
using, the word "hospitalized' and conpl ai ni ng because he had recei ved no
request for |eave of absence or sick |eave, stating as foll ows:

Snce you are not report to work it already
five days (5?1. past. |If | don't receive
|

anything within a coupl e days, and you are
not illness | consider that you are voluntary
termnated. | hope see you soon at worKk.

The letter showed that it was delivered but unclai ned, and Henrietta
Garcia, Gscar's wfe, testified it was recei ved but not accepted.

Fnally, and of substantial inportance, is the undi sputed
evi dence that when Gscar Garcia returned two weeks after he had | eft
he sai d not hing about his absence; and was told by Kyutoku "You
bring doctor's certificate and | give gou back job." John Kyutoku
testified that he refused to take hi mback because he was gone a
long tine wthout excuse and he didn't bring a doctor's certificate
or any docunent. There was no testinony that there was any work
available for Garcia at that tine.

The testinony was conflicting as to Henrietta Garcia's
conversations. She denied the conversation with Sanchez, but testified
she cal l ed John Kyutoku, telling himthat Gscar was in jail, that
Immgration had a "hold* on him and that she didn't know when: he woul d
cone back. John Kyutoku deni ed the conversati on.

Inevaluating this testinony, it is to be noted that John:
Kxut oku ori gl nal |y believed Gscar Garcia to have been hospitali zed;
that while he had heard he was in jail, there is no evidence of a
strong reason to conclude that John Kyutoku actual |y bel i eved t hat
he was in jail. John Kyutoku had in fact called the jail, the
sheriff, and his witten notes do not showthat he had been able to
learn that he was in jail.

111
111

111
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In all John Kyutoku called the Sherriff's Departnent, the jail,
Natividad Medical Center, Salinas A t%/ Police, and Salinas Valley
Hospital. Consequently, it would be fair to conclude that while* John
Kyut oku had heard Garcia was in jail and in the hospital, he did not
know for sure where he was. It Is also of perhaps even nore inportance
that the natter was not clarified when Garcia returned from Mexi co
because the parties had no conversation at that tine

about hi s absence.

John Kyut oku' s conduct was not so unreasonabl e as to show
that his reasons for not rehiring Garcia were pretextual. |f he had
known for sure that Garcia was in jail and not in a hospital, it mght
not seemreasonable to insist on a doctor's certificate, unless as a
matter of policy for all enpl oyees, a doctor's certificate was to be
deened an excuse saving a job -- i.e., a benefit bestowed on all
enpl oyees. But, whether John Kyut oku woul d have been satisfied with any
appropri ate exuse is not clear. It is to be noted that when Kyut oku
wote Garcia, he nentioned not receiving "anything”, and stated if he
didn't receive "anything® wth in a coupl e of days he woul d consider him
voluntarily termnated. Likew se, John Kyutoku testified that the reason
he did not take Gscar Garcia back was because he did not receive a
doctor's certificate or any docunent, and that he was gone a long tine
w thout an excuse. Gonsequently, fromJohn Kyutoku' s standpoi nt, Gscar
Garcia was gone w thout any adeguate excuse, or permssion, and w t hout
any expl anation what soever on his return. Even fromGscar Garcia's
testinony, he did nothing except ask Val enzuel a to call Kyutoku. Perhaps
it was all a mi sunderstandi ng, which could have been cleare up by an
adequat e conversation on Garcia s return. But there was no such
conversation. Perhaps the standard of just cause was not net. The
question here, however, is whether the conduct was so unreasonabl e as to
al one neet the General Gounsel ''s burden of show ng that the reason was
pretextual. That | cannot concl ude.

Al of John Kyutoku's efforts to establish and | earn the
circunstances of Gscar Garcia s absence and his letter to Garcia, are all
I nconsi stent w th using the absence as a pretext The question is
certainly open to doubt, but the burden is with the General Gounsel and
he has not been net.

4. Ponce

o Ponce worked for Respondent for |ess than a year. Kyutoku
testified of the many problens wth Ponce's work, his attitude, his,
tardiness of 50 tines in less than a year, and his disrespect. Jose
Gnzal ez, hired as a supervisor in February of 19S1 wth years of
experience in carnations, alnost immedi ately recommended that Ponce be
suspended because his work was so bad, even though Gonzal ez thought
Ponce was capabl e of doing the work, Ponce admtted he was tol d when he
was suspended it was because "1 was doi ng the work very slowy and not
obeying the forenan." He also admtted that he understood the
suspensi on. Neverthel ess, when he returned, his work did not inprove
and his attitude seened to have gotten worse, according to the testinony
of John and Jenni e Kyutoku and Jose
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Gonzal ez.

| note that the testinony of Jose Gonzal ez was not effectively
under cut by cross-examnation, and was not rebutted by General Counsel's
W t nesses, (except as to testinony that several enpl oyees: occasionally
al so used the wonen's rest roomin rebutal of Respondent's evidence that
Ponce used the wonen's rest roomin a disrespectful manner). | credit
the testinony of Gonzal ez and John Kyutoku as to the work performance of
Ponce. Hs case would sees ' to be a classic exanpl e of the situation
neant to be covered by the rational e of Munt Healthy and Martori; that
I's, his work performance was so bad that it appears he woul d have been
termnated whatever his union sentinments were. Hs union activities
cannot shield himfromthe consequences of his poor work perfornance.
Evidence of his attitude, to sone substantial extent, was not rebutted;
General, Gounsel's wtnesses attenpted to say that Ponce worked the sanme
as everyone else, but they did not make any effort to rebut his
di srespectful statenents and actions reflecting his attitude. Ponce was
not recalled to deny that extensive evidence. | credit Respondent's
testinony that Ponce was, inits view deliberately slow ng down.
Finally, | credit the testinony that Ponce's attitude and actions were
di srespectful and provacative. John Kyutoku and Jose Gonzal ez bot h
testified of conduct which was clearly disrespectful in nore than a mnor
vay.

| amunable to find that Ponce was threatened wth retal -
liation for associating wth Uiion adherents, as di scussed above.

Fnally, inevaluating testinony wth respect to Ponce, it is
quite clear that there were several other enployees nuch nore active in
the union, and nore capabl e of |eadership, who were net termnated. As a
young enpl oyee of very l[imted seniority, Ponce's only union activities
were associ ating wth the Chavistas, participating in the second and
third work stoppages, and his all eged speaki ng at the third stoppage.
There was no evi dence that Ponce engaged in any union activities,
attended neetings or handed out literature. Ponce hinsel f admtted that
Isidro Garcia, Hiseo Meza and Sabas Barrientos all spoke at the sane
neeting at which he claimed to have spoken; they were still enpl oyed by
Kyut oku and constituted the union commttee at the tine of the hearing.

Gonsequently, | find that the Respondent has net its burden of
comng forward wth evidence show ng that the suspension and termnation
was for business reasons, that is, poor work perfornance, attitude and
bad attendance. Further, | find that the General Gounsel did not neet
hi s burden of show ng that those reasons were pretextual. In the [atter
respect, | note particularly that Respondent first suspended rather than
termnated Ponce and cl earl y-expl ai ned the reasons, and gave Ponce an
_cl)_ﬁportunl ty to neet Respondent's objections to his work perfornance.

ese facts are not consistent wth pretext. Nor was there any ot her
substantial evi dence of pretext.

111
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In summary, uncontradi cted and docurent ary evi dence of persuasive form
est abl i shes good busi ness reasons for the termnations, refusal to
rehire, and Ponce's suspension. Ramrez and Canacho know ngly b conpany
rules and seek imunity sinply because of their union activities: this
is not proper under Wight Line and M. Heal thy. Ponce was a poor

enpl oyee. Garcia failed to provide notice or a tinely excuse for his
absence. Wiile Gneral Gounsel nakes out each prina faci ecase, except
for the suspension of Gscar Garcia, General (ounsel failed to prove that
\AﬂenACFespondent took the other actions, the notivation was proscribed by
the Act

\Y
QONCLUSI ONS F LAW

1. Respondent Kyutoku Nursery, Inc. is an agricultural
enpl oyer within the neaning of Section 1140.4(c) of the Act.

2. The Whited FarmWrkers of Arerica, AFL-AQ is a |abor
organi zation wthin the neaning of Section 1140.4(f) of the Act.

3. Rafael Camacho, Javier Ramrez, Gscar Garcia and Jose
Manuel Ponce Gonzal ez were agricul tural enpl oyees of Respondent wi thin
the neani ng of Section 1140.4(b) of the Act.

4. Respondent violated Section 1153(a) and 1153(c) of the
Act by suspendi ng Gscar Garcia May 29, 1980.

5. Respondent did not violate Section 1153(a) or 1153(c) of
the Act by:

(a) D scharging Gscar Garcia, Rafael Canacho and Jose
Manuel Ponce Gonzal ez;

(b) By refusing to rehire Javier Ramrez,;

(c) By threatening Javier Ramrez wth a refusal to
rehire;

(d) By threatening Jose Manuel Ponce Gonzal ez wth
retaliation;

(e) By suspending Jose Manuel Ponce Gonzal ez.
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Woon the basis of the entire record, the findings of fact
the conclusions of |aw and pursuant to section 1160.3 of the Act. |
her eby issue the fol | ow ng reconmended:

ARCER

Respondent, Kyutoku Nursery, its officers, agents, suc
cessors, and assigns shall:

1. Gase and desist from

(a) Suspendi ng enpl oyees or otherw se discrimnating , an
agricultural enployee in regard to tenure of enpl oynent or any termo
condi tion of enpl oynent because he or s has engaged i n any union or
concerted activity protected by section

o (b) Inany like or related manner interfering with, re-
straining, or coercing any agricultural enpl oyee (s) in the exercise of
the rights guaranteed themby the Labor Gode section 1152.

2. Take the followng affirnative acti ons which are
deened necessary to effectuate the policies of the Act.

(a) Reinburse Gscar Garcia for all wage and ot her economc
| osses he has suffered as a result of Respondent's discrimnatory two
day suspension. Such | osses shall be conputed according to the formil a
stated InJ & L Farns, 6 ALRB No. 43 (1980). Interst, conputed at the
E:gte OEBa 7%per annum shall be added to the net back pay to be paid to

car Garcia.

(b) Preserve and, upon request, nake available to this Board
and its agents, for examnation and copying, all payroll records, social
security paynent records, time cards, personnel records and reports, and
all other records relevant and necessary to a determnation, bﬁ t he
Regional Drector, of the backpay period and the amount of backpay due
under the terns of this order.

(c) Sognthe Notice to Agricultural Enpl oyees attached
hereto and, after Its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purpose
set forth herei nafter.

(e) Ml copies of the attached Notice, in all appropriate
| anguages, w thin 30 dags after the date of issuance of this Oder, to
al| enpl oyees enpl oyed by Respondent at any tine during the period from
May 29, 190 until the date on which the said Notice is nail ed.

gf) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days 1 n conspicuous places on its property, the
tine(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any copy or copies of the
Noti ce which nmay be al tered, defaced, covered, or renoved.
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_ (g) Arrange for a respresentative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and
place (s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees nay have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonabl e rate of _
conpensation to be paid by Respondent to all non-hourly wage enpl oyees in
order to conpensate themfor tine lost at this reading and during the
quest i on- and- answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30
days after the issuance of this Oder, of the steps Respondent has taken to

conply therew th, continue to report periodically there- after, at the
Regional Drector's request, until full conpliance is achi eved.

Gopi es of the Notice attached hereto shall be furni shed
Respondent for distribution by the Regional Drector for the Salinas

Dat ed: Decenber 10, 1981
MGHAEL K SCHVIEK

Admnistrati ve Law G fi cer
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NOM CE TO BMPLOYEES

After a hearing in which each side had a chance to present
evidence, the Agricultural Labor Relations Board has found that; we
violated the Agricultural Labor Relations Act by suspendi ng and
discrimnating agai nst an enpl oyee: by interfering wth, restrai ning and
coercing enpl oyees in the exercise of rights guaranteed enpl oyees by
Section 1152 of the Agricultural Labor Rel ations Act, because we gave
Gscar Garcia a two day suspensi on because he spoke at a neeting favoring
i nproved benefits for all enpl oyees. V& have been ordered to notify you
that we wll respectv\%our rights in the future. W are advi si ng each of
you that we wll do what the Board has ordered, and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. To bargain as a group and choose whomthey want to
speak for them

4, To act together wth other workers to try to get a
contract or to hel p or protect one anot her;

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you co do,
or stops you fromdoing any of the things |isted above.

_ VEE WLL NOT suspend a worker or otherw se discrimnate
agai nst enpl oyees wth respect to their tenure of enpl oynent because of
their involvenent in activities protected by | aw

VEE WLL PAY Gscar Garcia any noney he | ost because we
suspended hi mfor two days.

Dat ed:
KYUTCKU NURSERY, | NC
BY' (Representative) (Title)
THS IS AN CFHAAL NOINMCGeE G- THE AR GLLTURAL LABCR

RELATI ONS BOARD, AN ACENCY (F THE STATE G CALIFCRNA DO NOT
REVDE (R

MJTI LATE
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